1 O.A. No. 564 of 2021

MAHARASHTRA ADMINISTRATIVE TRIBUNAL
NAGPUR BENCH NAGPUR
ORIGINAL APPLICATION No. 564 of 2021 (S.B.)

Sheikh Salim Sheikh Rahman aged 59 yrs.,
Occ.- Pensioner, R/o. Yadav Nagar, Housing Board,
Pachpaoli, Nagpur.
Applicant.
Versus

1) State of Maharashtra,

Through its secretary, Home Department,

Mantralaya, Mumbai-440032.

2) The Director General of Police,
Maharashtra State, Shahid Bhagatsing Marg, Mumbai-1.

3) The Commissioner of Police,
Nagpur City, Patel Bunglow, Chhaoni, Sadar, Nagpur.

Respondents.

Shri S.M. Khan, Advocates for the applicant.
Shri S.A.Sainis, learned P.O. for respondents.

Coram :- Hon’ble Shri Justice M.G. Giratkar,
Vice Chairman.

Dated :- 19/10/2023.

JUDGMENT

Heard Shri S.M. Khan, learned counsel for the applicant

and Shri S.A.Sainis, learned P.O. for the respondents.
2. The case of the applicant in short is as under —

The applicant was working as a Police Constable. While
he was working as a Police Constable, he remained absent from duty.

During that period, some Criminal cases / offences were registered
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against him. All three Criminal cases were filed before the Court. The
applicant was suspended as per the order dated 12/11/1999. The
respondent / disciplinary authority issued the charge sheet to the
applicant. The report was submitted by the Inquiry Officer with a
finding that there is no evidence in respect of Criminal offences
against the applicant. Only charge no.1, i.e., in respect of absenteeism
is held to be proved. Without any inquiry, the office of respondent
no.3, i.e., the Commissioner of Police, Nagpur passed the final order
stating that the applicant was absent from 15/07/1999 to 30/07/1999
and this charge is proved against him. Other charges in respect of
Criminal cases are not proved, because, in those cases Judgments
were not pronounced. Moreover, those cases were in respect of
dispute / rival between the applicant and his brother, therefore, one

increment was stopped by respondent no.3.

3. By order dated 04/07/2013 the office of respondent no.3,
i.e., the Commissioner of Police, Nagpur passed the order stating that
the applicant is acquitted by the Court of Judicial Magistrate First
Class, Nagpur in all three Criminal cases by giving benefit of doubt
therefore the suspension period treated as such. Hence, the applicant

approached to this Tribunal for the following reliefs —

“(7) In view of fact and circumstances of the case the applicant prays for

following relief as under :-
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(A) That impugned order of respondent No. 3 as Annexure-A6, A10, to be

quashed and set aside as it is unreasonable, arbitrary and illegal.

(B) Issue direction to the respondent in respect of suspension period from
12/11/1999 to 10.07.2002 deemed to be duty period and draw the full salary

with arrears accordingly.

(C) Issue direction to the respondent to restore seniority as equal to the

batchmate /junior and revise the pension with retrospective effect.

(D) That any other relief including that cost be granted to the applicant this
Hon'ble Tribunal deem fit and proper in the fact and circumstances of the

case.

(8) STATUS QUO PRAYED FOR :- The applicant do not seek status quo or
interim relief but seeking the disposal at the time of motion hearing if

possible.”

4. The O.A. is strongly opposed by the respondents. It is
submitted that as per the Rule 72 of the Maharashtra Civil Services
(Joining time, Foreign Service and Payments During Suspension,
Dismissal and Removal) Rules, 1981, it is for the Disciplinary Authority
/ Appointing Authority to decide the suspension period. When the
authority come to the conclusion that suspension was unreasonable,

then only suspension period can be treated as a duty period.

d. During the course of submission the learned counsel for

the applicant has pointed out the Judgments in Criminal cases.

6. In Criminal Case No0.278/1999, the Court has recorded its

findings in para nos.8 and 9 as under —
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“ (8) Beside the above discussed evidence of the informant there is no
evidence to connect with the alleged offence as stated above material
witnesses have not been examined by the prosecution As they are reported
to be not traceable. Considering the reason discussed here in above | hold
that the prosecution has failed to establish that the accused in prosecution
of their common object formed an unlawful assembly, they were armed with
sword, stick and deadly weapons and committed no use trespass by
entering into the house of the elder brother of the informant after having
made preparation causing hurt or injury to him. There is no iota of evidence

on point Nos. 1 to 4. I, therefore, answer all the points in the Negative.

(99 AS TO POINT NO 3: Prosecution has failed to establish the Point
No.1 to 4 therefore accused are entitled for acquittal. In the result following

order is passed.
ORDER

(1)  Accused Naushed Ahmed S/o Gulam Kadar Sheikh, Accused No.2
Mohd. Sharif S/o Sheikh Tanumiya, accused No.3 Mohd. Bashir S/o Mohd.
Hakim, accused No.4 Gulam Kadar S/o Mohd. Sardar Sheikh, accused
No.5 Sheikh Rehman S/o Sheikh Farid, accused No.6 Asfag Ahmed S/o
Gulam Kadar Shaikh, accused No.7 Habib Khan S/o Hossain Khan,
accused No.8 Sheikh Jamil S/o Shiekh Rehman, accused No.9 Sheikh
Hamid Buddha S/o Sheikh Rehman, accused No.10 Ibrahim Khan S/o
Hussain Khan, accused No.11 Sheikh Salim Sheikh Rehman, accused
No.12 Mohd. Yasin S/o Sheikh Tanumiya and accused No.13 Mohd. Rafiq
S/o Sheikh Tanumiya Qureshi are hereby acquitted U/s.248 (1) of the
Cr.P.C of the offence punishable M/s 147,148,149,452 and 427 of IPC.

2. Then bail bonds are cancelled.

3. They be set at liberty.”

7. In Criminal Case No0.130/2000 the Court has recorded its

findings in para no.8 as under —
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“¢. TWET FeRIOT Re00 T I+, JNRIT T Sgfg AHAT Jatred o} Amafigrrdr
3YTEUC ATeT helell AT fAMON W A A FHIVT IGATATHR &N Al ¢ d ¥
fAQgeT 3MTeTel AT, ST XTI alTel THTOT Shelel TaaTe faaRTe Bl 314 fegeT
A o, T FehiuTIclTel T o fAqget 31Tedrs 3ol o= #efieR o [AggeT 3mears
HeX IaOTdTer fhale a STdlel YUH ¢l 3gdld, AR dd YdoTAT [&ee el
SATET. e eI JTUHRY A ATeT o Fieidearde hatérar dushg arer e
SHTeTeT ST, 31T URTEACH 3Uelet] YXTaT faaRIe T, HTFATET gafier 3R favee
INRIY Tate SHIvITHTST RIHaIel SIYRIAT Teeh, 3TaRTh Il Hd el Hec,
FEASS, JHITA 0T FegaT QRIeITedT MR AL dhefl, 3@ FEOTOT ~AGHIT §IUR
=ATEY. FEUL #HY HET AT ¢ o ¥ e ABRIAT .

el AT R :-

Heal AT ¢ T 2 T AHNIAT SccRTHS HRIH HeT THUTTcleT I §Ioard

TS 37T FEUIeT HT Heel %. 3 IT 3ccIF Wlellel JTERT TR el
3MTeer

?) ARIUT 2) AW HellA AW EHAA, ) AW T AW FATT IleAT BlIGRT STIER
TIEATAT Fold WC (3) 3odd HI.G AT, T hold Y, 333 TE hold 38 YA &g 9

3T I[+gT hodral HRNATCLT fAST HoFd HIvTTT I 3T

Q) I SHAUT g STATATIT GG I uATd A 3Tg.

3) ARG HeX Ah UMl dTcehlad HeFddT hIUITd grdr.”

8. In Criminal Case No0.178/1999 the Court has recorded its

findings in para no.10 as under —
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“(20) FRHINT T&ITAT qUT Q1A ARl o 31 forger A Y, hIoTeATer HIeTeRi=T 31
HifIder AT &1, IR IR FRERR At St e, eATdiar ARGTOT el
AT BIAHET §AN Bl d odiell faih SR ARvarRh gwdr el e
HRYGAT HIOTATET IR Shell 3¢ & THRT Fe] qeg He Aehell ATEN FgUA

Heal . d §  3cck ARRIAT 3Tel.
HeaT F.¢0 HT -

2¢. Fgal .9 I  TAT AR ScaHD IR HeX IR GVHFA gIoard

U 3Ted. FgULT el .20 TAT SccRTHEY Wlellel TS & 37Te.

Jmeer

(?) IRAT .2 gele@ igkeiat IRAT H.R BT STGHGES g@lmgm,

AR .3 AW FATA AG WA, IR .8 AW HaH TH] AW Tig, R

%.9 gAAW 3% g sy W, IR .& IAheh Wl Ak Wed, IR
%l NG FAH AW QAW T JNW H.¢ AT gHle AW WA I Blsigry

SUdgR HRATAT Scld W (2) Head HALE.A. o holH 83, %L, 9¥¢, 28R, 3W

RY. 9ot T HgholH 3Y, AET HICAT HolH ¥/% T Hag Uldaush Hrdeard
hAH £33 JATOT fAGTH UTT I FeledT ORI HedredT IRTTIT SIYHF FHI0ATT

T 3TE.

() I IUAYT T FTATAAIT (GG HUATT Ad 3Te.

(3) IRIYT FeX TV dlcehled HFdT FIUATA AT,

(¥) STo TOEFATYATOT JodR, IIF ATl ARIARCAT fdegare gquareiar .
Hed IR fAIAFTAR ATer Hrde.”
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9. In all the three Judgments, the Court has not recorded any
finding in respect of benefit of doubt. In Criminal Case No0.278/1999,
the Court has recorded its statement that the prosecution has failed to
establish that the applicant and others were armed with sword etc.
and committed any offence for which injury to the complainant. There

is no iota of evidence and therefore recorded negative finding.

10. In Criminal Case No0.130/2000, the Court has recorded its
findings that “the complainant himself not remained present many
times, summonses were issued, but the prosecution failed to examine
the complainant and others material evidences, therefore, for want of

evidence the applicant was acquitted.”

11. In Criminal Case No0.178/1999, the Court has recorded its
finding in para-10 that “none of the witnesses have stated anything
against the accused / applicant and therefore the accused / applicant

was acquitted.”

12. In all three Judgments in criminal cases, there is no
evidence to show that the applicant was acquitted on benefit of doubt.
It appears that the prosecution failed to adduce any evidence against
the applicant, therefore, he was clearly acquitted. Hence, treating the

suspension period as such by recording the finding by respondent
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no.3 that he was acquitted by giving benefit of doubt appears prima

facie not legal and proper. Hence, the following order —

ORDER

(i) The O.A. is allowed. The impugned orders dated 04/07/2013 and

24/07/2020 are hereby quashed and set aside.

(i) The respondents are directed to treat the suspension period of

applicant as a duty period and pay all consequential benefits.

(iii) No order as to costs.

Dated :- 19/10/2023. (Justice M.G. Giratkar)
Vice Chairman.
*dnk.
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| affirm that the contents of the PDF file order are word to word

same as per original Judgment.

Name of P.A. : D.N. Kadam

Court Name . Court of Hon’ble Vice Chairman.

Judgment signed on - 19/10/2023.



